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STATEMENT OF JURISDICTION 

The Michigan Association of Compassion Centers adopts the Statement of 

Jurisdiction set forth in Defendant-Appellee’s Brief on Appeal.  
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STATEMENT OF QUESTION PRESENTED 

Does the Michigan Medical Marihuana Act permit Qualifying Patients and 
Primary Caregivers to engage in the medical use of marihuana at a common location and; 
at the same location, can Qualifying Patients acting directly, or through their agent, the 
Primary Caregiver to whom they are connected through the Department’s Registry 
System, sell and transfer their marihuana to another Qualifying Patient?  

 
Trial Court’s Answer:  Yes 
 
Appellee’s Answer: Yes 
 
Appellant’s Answer: No 
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STATEMENT OF INTEREST OF AMICUS CURIAE THE MICHIGAN 
ASSOCIATION OF COMPASSION CENTERS 

 
 The Michigan Association of Compassion Centers represents the interest of more 

than thirteen thousand (13,000) Registered Qualifying Patients.  Its primary mission is to 

ensure Patients have access to medication and to equip medical marihuana Patients and 

Caregivers with the knowledge necessary to act in a manner consistent with Michigan’s 

Medical Marihuana Act, MCL 333.26421, et seq.  

In November 2008, Michigan voters approved Proposal 1 which became Initiated 

Law 1 of 2008, now known as the Michigan Medical Marihuana Act (the “Act”).  The 

first and fundamental purpose of the initiative is to permit, under state law, the medical 

use of marihuana.  By enacting the Act, Michigan’s electorate found that Marihuana has 

“beneficial”—not harmful—uses for “treating or alleviating the pain, nausea, and other 

symptoms associated with a variety of debilitating medical conditions.”1  The Michigan 

Association of Compassion Centers (the “MACC”) wants to ensure that Patients who 

benefit from the lawful medical use of marihuana are permitted to continue engaging in 

that use either through their registered Caregivers or individually.   

The MACC is not familiar enough with the details of Defendants-Appellees’ 

operations to unequivocally state that they operated in a manner entirely consistent with 

the Act.  By the same token, the MACC has no reason to doubt that those operations are 

entirely lawful.  But MACC’s objective as Amicus is to assist this Court in correctly 

concluding that both the stated purpose and clear language of the Act permits Qualifying 

Patients acting on their own behalf, or through their agent, their connected Primary 

                                                
1 MCL 333.26422(b). 
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Caregiver to sell and transfer the Patient’s marihuana to other Qualifying Patients 

directly, or through the receiving Qualifying Patient’s Primary Caregiver.    

This fundamental component of the Act was properly recognized and confirmed 

by the Trial Court.  Its decision is both supported and mandated by well-established rules 

of statutory construction and judicial interpretation.  That decision should be left 

undisturbed.   
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STATEMENT OF FACTS 

 The MACC adopts the Statement of Facts set forth by the Trial Court.  
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STANDARD OF REVIEW 
 
 This Court reviews a trial court’s decision to issue a preliminary injunction for an 

abuse of discretion.2  Questions of statutory interpretation are reviewed de novo.3  Clear 

statutory language must be enforced as written4 and the trial court abuses its discretion 

when its decision falls outside the range of reasonable and principled outcomes.5 

  

                                                
2 Thermatool Corp v Borzym, 227 Mich App 366, 372; 575 NW2d 334 (1998). 
3 City of Romulus v Dep’t of Environmental Quality, 260 Mich App 54, 64; 678 NW2d 444 (2003). 
4 Fluor Enterprises, Inc v Dep’t of Treasury, 477 Mich 170, 174; 730 NW2d 722 (2007). 
5 People v Yost, 278 Mich App 341, 379; 749 NW2d 753 (2008). 
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ARGUMENT 
 

As the Trial Court stated in its decision below, the question presented by this case 

is not whether Michigan is a “dispensary state.”6  The question is whether the Michigan 

Medical Marihuana Act (hereinafter the “Act”) permits Patients and Caregivers to engage 

in the medical use of marihuana at a common location; and, whether Patients acting on 

their own behalf or through their agent, the Primary Caregiver to whom they are 

connected through the Department’s Registry System, can sell and transfer their 

marihuana to other Patients directly or, through the receiving Patient’s Caregiver.  

It is an understatement to say the Act has generated criticism, scrutiny and 

profound reaction.  Much confusion has been generated by the fact that as an initiative, 

the Act was not drafted by the legislature.  Instead it was drafted and passed by the 

people.  The unique origin of the Act is critically important to this Court’s analysis.  

When reviewing statutes enacted in a more conventional manner, by the 

legislature, the Michigan Supreme Court has been clear.  “It is the legislators who 

establish the statutory law because the legislative power is exclusively theirs.  We [the 

judiciary] cannot revise, amend, deconstruct, or ignore their product and still be true to 

[its] responsibilities . . .”7 The words that comprise the Act cannot be ignored.  The 

individuals charged with upholding and enforcing the law cannot, and should not, 

willfully fail to uphold or enforce the law simply because it does not comport with their 

                                                
6 Circuit Court Opinion, Pg. 7.  Despite this clear declaration by the Circuit Court the Appellant states the 
issue on Appeal is whether “the Michigan Medicinal Marihuana Act allows [sic] for the operation of a 
business, consignment shop, dispensary, or private club to facilitate the sale of marihuana from one 
qualifying patient member to another.” 
7 Cameron v Auto Club Ins Ass’n, 476 Mich 55, 65-66; 718 NW2d 784 (2006). 
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personal beliefs.  Simply put, the Judiciary is to “declare what the law is, not what it 

ought to be.”8   

A. The Act Clearly Permits Patients to Engage in the Medical Use of 
Marihuana as Defined by the Act. 

 
The plain language of the Act clearly authorizes Patient-to-Patient transfers.  

When construing a statute enacted by the people through the initiative process, the Court 

must construe that statute in the same manner as it construes a statute enacted by the 

legislature.9  The Court should avoid interpreting a statute in such a manner that renders 

any of its words surplusage or nugatory10.  Further, this Court has stated it will not read 

language into a statute where that language does not exist11 and, as the Michigan 

Attorney General stated: 

An initiative “should be liberally construed to effectuate 
their purposes and to facilitate rather than hamper the 
exercise of reserved rights by the people.  In addition, the 
words of an initiated law should be given their ordinary and 
customary meaning as would have been understood by the 
voters.”12  If there is ambiguity in the statute “it must be 
construed in light of the purpose of the initiative.13 

  
The purpose of the initiated Act is to “allow under state law the medical use of 

marihuana; to provide for protections for the medical use of marihuana.”14  The basic 

question before this Court is whether patients are allowed, under state law, to engage in 

the “medical use” of marihuana.  The answer to this question is clearly yes, a conclusion 

                                                
8 Id. 
9 OAG, 1985-1986, No. 6370, pp 310,313-314 (June 10, 1968). 
10 Wickens v Oakwood Healthcare Sys, 465 Mich 53, 60; 631 NW2d 686 (2001). 
11 Booker v Shannon, 285 Mich App 573; 776 NW2d 411 (2009). 
12 OAG, 2009-2010, No. 7250, p 2 (August 31, 2010) citing Welch Foods v Attorney General, 213 Mich 
App 459; 540 NW2d 693 (1995). 
13 Id. 
14 MMMA Preamble.  Amicus, aligned with Appellant, states the purpose of the statute is “to exempt 
qualifying patients with debilitating medical conditions, and their connected primary caregivers, from 
prosecution under existing drug laws.” pg 10.  His statements were not followed by citations to any section 
of the Act or any other secondary source. 
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that follows from a literal reading of the words contained in MCL 333.26424(a) and (b) 

and MCL 333.26423(e).  

MCL 333.26424(a) provides: 

A qualifying patient who has been issued and possess a registry 
identification card shall not be subject to arrest, prosecution, or penalty 
in any manner, or denied any right or privilege, including but not 
limited to civil penalty or disciplinary action by a business or 
occupational or professional licensing board or bureau, for the medical 
use of marihuana in accordance with this act, provided that the 
qualifying patient possess an amount of marihuana that does not exceed 
2.5 ounces of usable marihuana, and, if the qualifying patient has not 
specified that a primary caregiver will be allowed under state law to 
cultivate marihuana for the qualifying patient, 12 marihuana plants kept 
in an enclosed locked facility.  Any incidental amount of seeds, stalks, 
and unusable roots shall be allowed under state law and shall not be 
included in this amount” [emphasis added]. 

 
The aforementioned section protects Patients from the denial of “any right or 

privilege” or the imposition of “penalty in any manner” for engaging in the “medical use 

of marihuana” without fear of reprisal under state law. 

The term “medical use” is embodied in MCL 333.26424(a) and (b).  Although 

citing that section nearly twenty times, both the Appellant and the Amicus supporting the 

Appellant wholly ignore the term’s meaning in an obvious effort to write it out of the 

Act.  Ironically, they do so even while paying lip service to the requirement that no 

statute be interpreted in a manner that renders any of its provisions nugatory.  MCL 

333.26423(e) provides: 

“Medical use” means the acquisition, possession, cultivation, 
manufacture, use, internal possession, delivery, transfer, or 
transportation of marihuana or paraphernalia relating to the 
administration of marihuana to treat or alleviate a registered qualifying 
patient’s debilitating medical condition or symptoms associated with 
the debilitating medical condition.  [Emphasis added]. 
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When this section is applied to the plain language of MCL 333.26424(a) and (b), it is 

clear that the Act contemplates and protects Patient-to-Patient transfers.  

 In this case, duly registered Patients (who are members of Compassionate 

Apothecary, LLC) seek to transfer marihuana in increments of less than 2.5 ounces to 

other duly registered Patients.  MCL 333.26424(a) prohibits the imposition of any penalty 

if a Patient possesses no more than 2.5 ounces of useable marihuana and engages in the 

“medical use” of marihuana.  The definition of “medical use” includes the transfer and 

acquisition of marihuana.  Accordingly, the member Patients of Compassionate 

Apothecary, LLC that transferred and acquired less than 2.5 ounces of marihuana from 

other Patients were engaged in the medical use of marihuana consistent with MCL 

333.26424(a) and MCL 333.26423(e). 

 To the extent the location where such lawful activity may occur is subject to 

regulation, the power to impose those regulations is vested in the legislative branch of the 

effected local units of government.  Appellants are absolutely incapable of citing any 

state statute or local ordinance that prohibits anyone from engaging in the “medical use of 

marihuana” at the location here in question.  If Appellants are now taking it upon 

themselves to declare locations at which medical use cannot occur beyond those specified 

in MCL 333.26427, they are usurping the powers of the local legislative branch—the Mt. 

Pleasant City Council.15  

 Defendants were, under state law, engaging in the “medical use of marihuana” 

and are afforded protections for doing so.  Those protections are more than just a defense 

to prosecution as the Amicus and Appellant assert.  Under state law, Defendants cannot 

                                                
15 The People of the state of Michigan have prohibited certain aspects of “medical use” in certain locations.  
Those are specified in MCL 333.26427 
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be made subject to restraint or penalty for doing so, and if any restraint is going to be 

imposed, that restraint must come from an entity capable and statutorily authorized to 

impose it.   

B. A Primary Caregiver is an Agent of the Qualifying Patient to Whom 
He or She is Connected Through the Department’s Registration 
Process. 

 
A relationship between a Caregiver and his or her Patient is a state-sanctioned, 

statutorily authorized, principal-agent relationship.  An agency relationship arises when 

there is a manifestation by the principal that the agent may act on the principal's 

account.16  The authority of an agent to bind the principal may either be actual or 

apparent.17 Apparent authority arises when acts and appearances lead third parties to 

reasonably believe that an agency relationship exists.18  Apparent authority must be 

traceable to the principal, and it cannot be established by the conduct and acts of the 

alleged agent.19 An essential component of an agency relationship is the right of the 

principal to control, “at least at some point, the conduct and actions of his agent.”20  

The relationship between a Caregiver and Patient is statutorily created.  In his 

concurring opinion in Redden, Justice O’Connell repeatedly discussed the unique 

relationship between a Caregiver and Patient and acknowledges that the Patient must 

designate a Caregiver before that Caregiver can “assist” that patient.21  An Agent does 

not exist without the Principal.  Similarly, without the Patient’s designation, the 

                                                
16 Meretta v Peach, 195 Mich App 695, 697; 491 NW2d 278 (1992). 
17 Id at 698; 491 NW2d 278; See also Stephenson v Golden (on rehearing), 279 Mich 710, 734; 276 NW 
849 (1937) an agent is a person who has express or implied authority to represent or act on behalf of 
another person, the principal. 
18 Id at 698-699, 491 NW2d 278. 
19 Id at 699, 491 NW2d 278. 
20 Persinger v Holst, 248 Mich App 499 at 504-505; 639 NW2d 594 (2001). 
21 People v Redden, _____ Mich App ______; ____NW2d_____ (2010) (Concurring Opinion). 
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Caregiver does not exist and, without the Patient, the Caregiver cannot possess, 

manufacture or cultivate marihuana.   

1. The Agency Relationship Arises when a Patient Completes his or her 
Application and Selects a Caregiver. 

 
An agency relationship arises when there is a manifestation by the Principal that 

the agent may act on the principal's account.22  A Patient, through the registration 

process, can select a Caregiver by completing Section B of his or her Application.  The 

Caregiver must also consent to the relationship by completing the Caregiver Attestation 

Form and submitting that form as part of the Patient’s application to the Department.  

Once the application is accepted, “the department shall issue a registry identification card 

to the primary caregiver . . . who is named in a qualifying patient’s approved application . 

. . .”23  On the back of the Caregiver’s card is information relating to his or her Patient.  

Similarly, the Patient also receives a card.  On the back of the Patient’s card is his 

Caregiver’s name and information.  This method of notification links a Patient with his or 

her Caregiver until the Patient—and only the Patient—chooses to terminate the 

relationship.24  

A Caregiver by definition must assist the Patient in the medical use of marihuana.   

MCL 333.26423(g) defines a “Primary Caregiver” as “a person who is at least 21 years 

old and who has agreed to assist with a patient’s medical use of marihuana and who has 

never been convicted of a felony involving illegal drugs.” 25  Fulfilling his or her 

                                                
22 Meretta v Peach, 195 Mich App 695, 697; 491 NW2d 278 (1992). 
23 MCL 333.26426(d). 
24 See the Caregiver Change Form. 
25 MCL 333.26423(g).  Significantly, the plain language of this section defines a Primary Caregiver as one 
who has agreed to assist a Patient and not a patient to whom he or she is connected through the 
Department’s registration process.  Contrast MCL 333.26423(g) with MCL 333.26424(b). 
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obligations to the Patient requires the Caregiver assist a Patient with, among other things, 

the transfer, acquisition, and delivery of marihuana.   

2. A Caregivers’ Sole Function is to Assist Their Patients. 
 

Caregivers can transfer medical marihuana to unconnected Patients.  The Circuit 

Court properly noted MCL 333.26424(b) provides protections to a Caregiver assisting his 

or her connected patients while MCL 333.26424(e) permits a Caregiver to “receive 

compensation for costs associated with assisting a registered qualifying patient in the 

medical use of marihuana.”  On the one hand, MCL 333.26424(b) protects a Caregiver if 

he is assisting his connected Patients, yet MCL 333.26424(e) appears to permit a 

Caregiver to assist any Patient.  Because MCL 333.26424(b) provides protections to 

Caregivers, the MACC believes it was the drafter’s intent to permit a Caregiver to assist 

his or her connected patients in the medical use of marihuana.   However, that assistance 

can encompass medical use activities between a Caregiver’s connected Patient and a card 

holding qualified Patient whom the Caregiver is not “connected.” 

Reconciling the conflict between MCL 333.26424(b) and MCL 333.26424(e) can 

be resolved by considering the Act in its entirety.  There are three sections of the Act that 

include the word “assisting” when referring to a Caregiver and Patient and one section, 

MCL 333.26428, that alludes to a Caregiver assisting patients.  Those sections make it 

clear that the Caregiver is an agent of his or her connected Patients and must assist them 

in the medical use of marihuana. 

First, MCL 333.26423(g) defines a “Primary Caregiver” as “a person who is at 

least 21 years old and who has agreed to assist with a patient’s medical use of marihuana 
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and who has never been convicted of a felony involving illegal drugs.”26  Second, MCL 

333.26424(b) prohibits the imposition of any penalty upon a Caregiver if, among other 

things, that Caregiver is “assisting a qualifying patient to whom he or she is connected 

through the department’s registration process”.  Third, MCL 333.26424(d) states that the 

department will issue cards to Caregivers if they are named on the Patient’s application 

“provided that . . . a primary caregiver may assist no more than 5 qualifying patients.”  

Finally, subsection (2) of MCL 333.26428 extends an affirmative defense in marihuana 

prosecutions to a Patient and that Patient’s Caregiver if they “were collectively in 

possession of a quantity of marihuana that was not more than reasonably necessary to 

ensure the uninterrupted availability of marihuana” to meet the Patient’s medical needs.  

The word “collectively” is most significant.  It makes it clear that under the Act, a Patient 

and his or her Caregiver act as one—a fundamental principal in agency law.27 

The legal extent of a Caregiver’s authority to assist his patients cannot be 

misconstrued nor manipulated.  A Caregiver must—as evidenced by the Caregiver 

Attestation Form—agree to assist the Patient in the “medical use of marihuana”.  The 

propriety of a Caregiver’s conduct is dependent on a two-step inquiry: (1) does the 

Caregiver’s activity constitute assistance with the “medical use” of marihuana, and; (2) 

has the Patient retained control over that use?  

 

 

                                                
26 MCL 333.26423(g).  Significantly, the plain language of this section defines a Primary Caregiver as one 
who has agreed to assist a Patient and not a patient to whom he or she is connected through the 
Department’s registration process.  Contrast MCL 333.26423(g) with MCL 333.26424(b). 
27 See Al-Shimmari v Detroit Medical Center, 477 Mich 280; 731 NW2d 29 (2007)  An agent acting within 
the scope of his relationship with the principal will bind the principal to the agent’s conduct.   
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3. The Patient is the Owner of Marihuana and any “Medical Use” 
Action taken by the Caregiver is under the Direction and Control of 
the Patient. 

 
An essential component of an agency relationship is the right of the principal to 

control, “at least at some point, the conduct and actions of his agent.”28  The most 

straightforward example of the Patient controlling his or her Caregiver’s conduct is found 

on the Patient’s and Caregiver’s cards.  An essential component to the Patient-Caregiver 

relationship is the Patient’s right to control his or her Caregiver’s ability to possess and 

cultivate the Patient’s plants and inevitably, the Patient’s useable marihuana.29  MCL 

333.26426(e) provides “Registry identification cards shall contain all of the following:”  

*    * * 

A clear designation showing whether the primary caregiver or the 
qualifying patient will be allowed under state law to possess the 
marihuana plants for the qualifying patient’s medical use, which 
shall be determined based solely on the qualifying patient’s 
preference [emphasis added]. 

 
This language is clear.  The decision to allow a Caregiver to cultivate a Patient’s plants 

rests solely with the Patient.  Equally clear is regardless of the Patient’s decision to 

delegate his or her ability to cultivate marihuana to his or her Caregiver, the Caregiver, 

by definition is still required to assist in that Patient’s “medical use” of marihuana at the 

Patient’s direction.   

When called upon to do so, a Court should analyze the propriety of the Caregiver 

conduct in accordance with the statutory definition assigned to “medical use”.  Examples 

of such an analysis are provided below.   

                                                
28 Persinger v Holst, 248 Mich App 499 at 504-505; 639 NW2d 594 (2001). 
29 The Patient must permit the Caregiver to possess his or her plants during the registration process.  If a 
Patient permits a Caregiver to possess his or her plants, they are also giving the Caregiver the ability to 
possess the Patient’s useable marihuana as the useable amount is the product of a plant harvest.   
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Scenario 1:  The Caregiver-to-Caregiver Transfer 

Patient A selects Caregiver A to be his or her Caregiver. When completing the 

Application Form, Patient A elects to possess and manufacture his or her own plants.  

However, due to Patient A’s debilitating medical condition he or she is unable to operate 

a motor vehicle and rarely leaves his or her house.  Because Caregiver A and Patient A 

just received their Cards, neither is in possession of marihuana seeds necessary to grow 

the Patient’s plants and Patient A needs medication immediately to alleviate his or her 

debilitating medical condition. 

According to the Attorney General as Amicus, Patient A and Caregiver A are out 

of luck because “[t]he MMMA does not address how the initial acquisition of seeds or 

plants may be accomplished.”30  The Attorney General is wrong.  Patient A selected 

Caregiver A who, by definition is committed to assisting Patient A in the “medical use” 

of marihuana.31  Medical use includes the acquisition of marihuana.  The definition of 

“marihuana” used in the Act is borrowed from the Controlled Substances Act and 

includes the seeds and all parts of the marihuana plant.32  To fulfill his obligations to 

Patient A, Caregiver A can assist Patient A in the acquisition of: (1) the seeds necessary 

for Patient A to cultivate his marihuana plants; and (2) no more than 2.5 ounces of 

marihuana necessary to alleviate Patient A’s debilitating medical condition.   

Caregiver A can obtain the marihuana from a Patient acting directly, or through 

their agent, the Primary Caregiver to whom they are connected through the Department’s 

                                                
30 Amicus Brief, p 8.  It is unfortunate that Amicus is suggesting by this statement that the drafters of the 
Act—the people of the state of Michigan—are not sophisticated enough to draft a law that does not require 
those who would benefit from it to first break the law.   
31 See MCL 333.26423(g). 
32 MCL 333.7106 defines “marihuana” as “all parts of the plant Canabis Sativa L., growing or not; the 
seeds thereof; the resin extracted from any part of the plant; and every compound, manufacture, salt, 
derivative, mixture, or preparation of the plant or its seeds or resin. . . “ 
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Registry System. To assist Patient A in the acquisition of 2.5 ounces of marihuana and 

seeds necessary to cultivate plants, Caregiver A, approaches Caregiver B and, after 

obtaining consent from Caregiver B’s Patient, Caregiver B transfers Patient B’s 

marihuana seeds and 2.5 ounces of useable marihuana to Caregiver A for Patient A.33 All 

of the foregoing activity is authorized and protected by the Act.34   

MCL 333.26424(b) prohibits the “arrest, prosecution, or penalty in any manner . . 

. for assisting a qualifying patient to whom he or she is connected . . . with the medical 

use [delivery and acquisition] of marihuana.”  Under this section hypothetical Caregivers 

A and B are protected. Similarly, MCL 333.26424(a) provides the same protection for 

Patients A and B.  Although the transfer occurred between Caregivers, each Caregiver 

was acting at the direction of, and assisting only their respective Patients in the 

acquisition and transfer of marihuana. 

Scenario 2: Caregiver to Unconnected Patient due to Caregiver’s 
Underperformance. 
 

Patient A selects Caregiver A to be his or her Caregiver.  On the application, 

Patient A permits Caregiver A to possess and cultivate his or her plants.  Caregiver A 

begins growing Patient A’s plants.  However due to Caregiver A’s action or inaction, 

Patient A’s marihuana plants die.  Caregiver A is unable to provide Patient A with 

medication.  To obtain medication, Patient A contacts Caregiver B who is cultivating 

marihuana plants for Patient B.  Patient A explains that his plants have died and he or she 

needs useable marihuana.  After being advised of Patient A’s predicament, Patient B 

                                                
33 MCL 333.26423(j) defines “usable marihuana” as “the dried leaves and flowers of the marihuana plant, 
and any mixture or preparation thereof, but does not include the seeds, stalks, and roots of the plant. 
34 See Section C of this brief for an explanation of why the exchange of money and sale of marihuana does 
not change this Court’s analysis nor does it make the transaction illegal.   
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authorizes Caregiver B to transfer 2.5 ounces of useable marihuana to Patient A.  The 

transfer between Caregiver B and Patient A is protected under the Act.  

Caregiver B is assisting Patient B—who authorized the transfer of his 

marihuana—to Patient A.35  Patient A is acquiring 2.5 ounces of marihuana.  Like 

scenario 1 above, Caregiver B and Patient A are not subject to arrest, prosecution or the 

imposition of penalty of any kind because they are engaging in “medical use” of 

marihuana. 

4. Any Ambiguity in the Act Must be Resolved to Facilitate the Act’s 
Purpose. 

 
If the Court finds ambiguity in the Act, that conflict must be resolved in a manner 

that facilitates its purpose.36  A Caregiver assisting his or her Patients in the “medical 

use” of marihuana is fundamental to the Act’s purpose which is to allow, under state law, 

the medical use of marihuana.  Patients, by definition, are individuals suffering from a 

debilitating medical condition—they are sick.  Some Patients are unable to leave their 

homes, others are unable to drive, or are confronted with other significant health 

problems that limit their mobility and function.  If a Caregiver cannot act on the Patient’s 

behalf and with their Patient’s consent to assist that Patient in the transfer, acquisition, 

manufacture or delivery of marihuana, the Caregiver’s role is meaningless.   

The Caregiver’s sole function is to “assist” patients in the “medical use” of 

marihuana.  The only way a Caregiver becomes a Caregiver is if a Patient appoints that 

individual as his or her Caregiver.  Similarly, the only way a Caregiver can engage in the 

                                                
35 See MCL 333.26424 and MCL 333.26428. 
36 Welch Foods v Attorney General, 213 Mich App 459; 540 NW2d 693 (1995). 
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“medical use”37 of marihuana is if the Caregiver is acting with the consent and at the 

direction of the owner of the marihuana—his or her connected Patient.  

C. Patients and Caregivers are Permitted to Sell Marihuana to Other 
Patients and Caregivers. 

 
The sale of marihuana between Primary Caregivers and Qualifying Patients is not 

illegal.  Our Constitutional requirement of definiteness requires a statute give a person 

fair notice that his contemplated conduct is forbidden.38  Due process requires the citizens 

of the state of Michigan be apprised—through statute—of conduct that is prohibited.39  In 

addition, the doctrine of legal impossibility further supports this notion.  That doctrine 

provides that no matter how culpable someone’s conduct appears, if that conduct does not 

actually violate a statute proscribing it, the conduct is not illegal and the individual 

cannot be held criminally responsible for engaging in it.40 

The sale of marihuana between Patients and Caregivers is not illegal.  The 

Controlled Substances Act makes it illegal for individuals to possess, manufacture, and 

distribute marihuana but does not make it illegal for them to sell marihuana.41  The only 

criminal offense that statutorily penalizes the “sale” of marijuana belonging to Patients is 

embodied in MCL 333.26424(k) of the Act.  That section is completely ignored by the 

Appellant and the Attorney General as neither cited it in their briefs.  This may have been 

oversight on their parts.  However, its omission may also be viewed as an attempt by 

                                                
37 If the Caregiver is not himself a Patient, he cannot engage in the “use” of marihuana as a Caregiver is not 
required to have a doctor certification and has not been diagnosed with a debilitating medical condition. 
38 People v Lino, 447 Mich 567; 527 NW2d 434 (1994). 
39 People v Turmon, 417 Mich 638; 340 NW2d 620 (1983). 
40 People v Cain, 238 Mich App 95; 605 NW2d 28 (1999). 
41 See People v Brown, 163 Mich App 273; 413 NW2d 766 (1987) argued on behalf of Defendant by Stuart 
Dunnings.    
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Appellant and Attorney General to render this section of the Act nugatory in an effort to 

advance their own personal policy preferences and flawed arguments.42  

MCL 333.26424(k) prohibits the sale of marihuana to “someone who is not 

allowed to use marihuana for medical purpose . . . .”  Despite not citing MCL 

333.26424(k) in their briefs, the Attorney General and Appellant unequivocally state that 

Patients and Caregivers cannot sell marihuana to each other and assert “the . . . sale . . . of 

marihuana is unlawful in Michigan.  The MMMA did not change that fact.” [Emphasis 

added.]43  They are wrong.  The Michigan Controlled Substances Act has never made it 

illegal to sell marihuana. 

The “sale” of marihuana between Patients may appear culpable to Appellant and 

the Attorney General, however, that activity does not violate Michigan law.  When 

discussing the “sale” of marihuana, their arguments fail for a number of reasons.  First, 

both fail to cite MCL 333.26424(k).  This section of the Act apprises Patients and 

Caregivers of their conduct in a manner consistent with notice requirements set forth in 

our Constitution. MCL 333.26424(k) clearly tells Patients and Caregivers that selling to 

individuals not permitted to use marihuana for medical purposes is contrary to law and 

constitutes a felony.  Despite Appellant’s and the Attorney General’s positions, nothing 

in the Act or elsewhere forbids the sale of marihuana between Patients and Caregivers 

  Second, the Appellant and Attorney General failed to cite or analyze Michigan’s 

Controlled Substances Act.  Had they done so it should have become readily apparent to 

them that the “sale” of marihuana in and of itself is not a crime and the exchange of 

money is immaterial to the prosecution.  An individual, who is not a Patient or Caregiver, 

                                                
42 See Cameron v Auto Club Ins Ass’n, 476 Mich 55, 66; 718 NW2d 784 (2006).   
A court should not rewrite statutes to better comport with personal policy preferences. 
43 Attorney General’s Amicus Brief, p 5.   
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that delivers and accepts money for the delivery of a controlled substance would be 

charged with the unlawful delivery of a controlled substance.  Criminal Jury Instruction 

12.2 addresses the Unlawful Delivery of a Controlled Substance: 

(1) The defendant is charged with the crime of illegally delivering [ 
(state weight) of a mixture containing] 1 a controlled substance, 
marijuana.  To prove this charge, the prosecutor must prove each of the 
following elements beyond a reasonable doubt: 

(2) First, that the defendant delivered a controlled substance. 

(3) Second, that the substance delivered was Marijuana. 

(4) Third, that the defendant knew [he / she] was delivering Marijuana. 

[(5) Fourth, that the substance was in a mixture that weighed (state 
weight) .]  

[(6) Fifth, that the defendant was not legally authorized to deliver 
this substance.] 

(7) “Delivery” means that the defendant transferred or attempted to 
transfer the substance to another person, knowing that it was [state 
substance] and intending to transfer it to that person. [An attempt has 
two elements. First, the defendant must have intended to deliver the 
substance to someone else. Second, the defendant must have taken 
some action toward delivering the substance, but failed to complete 
the delivery. It is not enough to prove that the defendant made 
preparations for delivering the substance. Things like planning the 
crime or arranging how it will be committed are just preparations; 
they do not qualify as an attempt. In order to qualify as an attempt, 
the action must go beyond mere preparation, to the point where the 
crime would have been completed if it hadn’t been interrupted by 
outside circumstances. To qualify as an attempt, the act must clearly 
and directly be related to the crime the defendant is charged with 
attempting and not some other goal. 

Nowhere in the foregoing instruction—which is an accurate recitation of Michigan law—

is there an element of sale.  Pursuant to the doctrine of legal impossibility, without a 

statute prohibiting the sale of marihuana between Patients and Caregivers—regardless of 
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the appearance of culpability—it is not itself unlawful and the Patients and Caregivers 

cannot be punished for engaging in that activity. 

Third, the Appellant’s response to Appellee’s activities underscores the absence 

of criminal culpability on the part of Appellees. Appellant is the chief law enforcement 

official of Isabella County.  His primary responsibility is to review, authorize and 

“prosecute violations of felony and misdemeanor criminal laws of the State of Michigan 

(and County ordinances) committed inside the County,” [Emphasis added].44  Despite 

uncontroverted evidence that Appellees were selling, transferring and delivering 

marihuana, conduct the Appellant repeatedly tells this Court is illegal, no criminal 

charges were brought under the Controlled Substances or Medical Marihuana Acts.  If the 

sale of marihuana is illegal, then why did the Appellant not charge Defendants with the 

unlawful sale of marihuana?  The answer is simple: that offense does not exist. 

Fourth, the Appellant and the Attorney General failed to properly apply MCL 

333.26427(e).45   Even if there were a statute penalizing the sale of marihuana—and there 

is not—MCL 333.26427(e) would render such a statute inapplicable to Patients and 

Caregivers.  That section provides “[a]ll other acts and parts of acts inconsistent with this 

act do not apply to the medical use of marihuana as provided for in this act.”  In light of 

this provision, the Court’s analysis is directed back to MCL 333.26424(k) which only 

prohibits the sale of marihuana from Patients and Caregivers to those who are not 

allowed to use marihuana for medical purposes.   

                                                
44 See www.isabellacounty.org/pa/.  The Prosecuting Attorney represents the county in Ordinance violation 
matters, however, he failed to cite any ordinance below and has never alleged that Appellees’ conduct is 
contrary to a local ordinance. 
45 MCL 333.26427(e) was cited by Amicus once in footnote 88 and failed to analyze its significance within 
the statute.  The Appellant also cites that section once and also fails to analyze its significance.   
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Appellees in this case did not violate MCL 333.26424(k).  Indeed, conduct in 

violation of MCL 333.26424(k) has never been alleged by Appellant. Appellees are 

Patients and Caregivers.  They, along with their member Patients, were selling marihuana 

to other Patients and Caregivers46 and the member Patient who authorized the transfer of 

marihuana set their own sale prices.47  Appellees’ conduct does not violate any provision 

of the Act including MCL 333.26424(k) or any other criminal statute. 

D. Patients and Caregivers are Permitted to Engage in the Medical Use 
of Marihuana at a Common Location. 

 
 The determination of where Patients and Caregivers can engage in the medical 

use of marihuana does not lie with the Judiciary or the executive branch; it lies solely 

with the local legislative body—in this case, the Mt. Pleasant City Council.  Zoning 

constitutes a legislative function.48   “Recognizing that zoning is a legislative function, 

this Court has repeatedly stated that it does not sit as a superzoning commission.  Instead, 

the people of the community, through their appropriate legislative body, and not the 

courts, govern its growth and its life.”49   

 It is equally clear that the Prosecuting Attorney is a member of the executive 

branch50 and, as such, he is similarly prohibited from assuming the role of a superzoning 

commission.  Undoubtedly, the prosecuting attorney of a county is the chief law 

enforcement official of the county and can enforce violations of “felony and 

misdemeanor criminal laws of the State of Michigan” and ordinance violations. 51  

Noticeably absent from Appellant’s Complaint and Brief is a citation to a single City 

                                                
46 Appellant’s Brief, p 2. 
47 Appellant’s Brief, p 5. 
48 Kyser v Kasson Township, 486 Mich 514, 520; 786 NW2d 543 (2010). 
49 Id at 520-521. 
50 See People v Conat, 238 Mich App 134; 605 NW2d 49 (1999). 
51 See the Isabella County Prosecuting Attorney website www.isabellacounty.org/pa/. 
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Ordinance violated by Appellees.  Perhaps in recognition of his lack of authority to zone 

from the executive branch, Appellant’s Brief fails to present any specific argument 

pertaining to Appellees’ violation of MCL 600.3801.  Therefore the Appellant has 

abandoned the issue.52 

 The medical use of marihuana is a permitted use in this State and Patients and 

Caregivers are not subject to penalty of any kind for engaging in that use.53   The decision 

by Patients and Caregivers to gather at a common location to engage in the medical use 

of marihuana does not change the protections given to them nor does it violate state 

statute or, in this case, local Ordinance. 

 The County Prosecutor’s reliance on MCL 600.3801 is misplaced and preempted 

by the Act.  It is undisputed that, at the time of filing the claim in the lower Court, the 

City of Mt. Pleasant did not have an ordinance regulating where the “medical use of 

marihuana” can take place.  As such, the medical use or marihuana is permitted in any 

location or district subject to those specifically prohibited in MCL 333.26427.  That 

section provides: 

Sec. 7(a) The medical use of marihuana is allowed under 
state law to the extent that it is carried out in accordance 
with the provisions of this act. 
(b) This act shall not permit any person to do any of the 
following: 

* * * 
(2) Possess marihuana, or otherwise engage in the 
medical use of marihuana: 
 (A) in a school bus; 
 (B) on the grounds of any preschool or primary or 
secondary school; or 
 (C) in any correctional facility. 
(3) Smoke marihuana: 
 (A) on any form of public transportation; or 

                                                
52 People v MGraw, 484 Mich 120, 771NW2d 655(2009). 
53 MCL 333.26424(a) and (b). 
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 (B) in any public place. 
 

 Just as the Appellant has not alleged that Appellees were violating a validly 

enacted City ordinance, Appellant has never alleged any violation of this section of the 

Act. 

RELIEF REQUESTED 

 WHEREFORE, the MACC respectfully requests this Court leave the decision of 

the Trial Court undisturbed and affirm the Trial Court’s decision.   
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